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Hearing Officer’s

Resolution No. HO-2009-017 Denying
Request No. 1 of Pacific Shores’ Reasonable
Accommodatlon Request

(July 2, 2009)
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RESOLUTION NO. HO-2009-017

A RESOLUTION OF A HEARING OFFICER OF THE CITY OF NEWPORT
BEACH DENYING WITH PREJUDICE REQUEST NO. 1 OF A REQUEST FOR
REASONABLE ACCOMMODATION NO. 2008-001 FOR AN EXISTING SOBER .
LIVING FACILITY LOCATED AT 3309 CLAY STREET, 492 ORANGE
AVENUE, AND 492 2 ORANGE AVENUE (PA 2008-181).

WHEREAS, Ordinance No. 2008-05 was adopted by the Newport Beach City Councit _

on January 22, 2008, following noticed public hearings; and

WHEREAS, the adoption of Ordinance No. 2008-05 amended the City of Newport
Beach’s Municipat Code (NBMC) reiating to Group Residential Uses; and

WHEREAS, Ordinance No. 2008-05 added Chapter 20.98 to the NBMC. Chapter
20.98 sets forth a process to provide reasonable accommodations in the City's zoning and
land use regulations, policies, and practices when needed to provide an individual W|th a
disabitity an equal opportunity to use and enjoy a dwelling; and

WHEREAS, an application was filed by Pacific Shores Properties, with respect to
properties located at 3309 Clay Street, 492 Orange Avenue, and 492 % Orange Avenue, and
legally described as Lot 2 and Lot 1 in Block 6 of Tract No. 27 in the City of Newport Beach,
County of Orange, State of California (APN 425-282-02 and 425-282-01), requesting approval
of the foliowmg five requests for reasonable accommaodation:

1. That residents of its facility at 3309 Clay Street, 492 Orange Avenue and 492 %
Orange Avenue be treated as a single housekeeping unit as defned in Section
20 03.030 of the Newport Beach Municipal Code;

2. That the City no longer classify or treat the properties at 3309 Clay Street, 492 Orange
- Avenue and 492 ¥ Orange Avenue as “Residential Care Facilities," as defined by
NBMC Section 20.05.010; :

3. That the City classify the use of the dwellings at 3309 Clay Street, 492 Orange Avenue
and 492 ¥ Orange Avenue as a legal nonconforming use;

4, That all code provisions applicable to the use of 3309 Clay Street, 492 Orange Avenue

and 482 % Orange Avenue (including Zoning Code, Building Code, fire safety and any

other applicable code) be applied to those properties in the same manner that those

codes are applied and enforced to single family and two family resndentlal uses located
in residential districts zoned R-2: and

5. That the City waive the requirement of NBMC Section 20.91A.020 that unlicensed

residential care facilities may be located only in a residential district zoned MFR with a
use permit.

WHEREAS, a public hearing was held on March 25 2009, in the City Hall Council
Chambers, 3300 Newport Boulevard, Newport Beach, California. A notice of time, place and
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purpose of the meeting was given in accordance with the Municipal Code. Evidence, both
written and oral, was presented and considered at this meeting; and

WHEREAS, the hearing was presided over by Thomas W. Allen, Hearing Officer for
the City of Newport Beach; and :

WHEREAS, pursuant to Section 20.98.025(B) of the NBMC, the written decision to
approve, conditionally approve, or deny a request for reasonable accommodation shall be
based on findings, all of which are required for approval.

WHEREAS, with respect to Reasonable Accommodation Request No. 1, that
residents of its facility located at 3309 Clay Street; 492 Orange Avenue and 492 % Orange
Avenue be treated as a single housekeeping unit as defined in' Section 20.03.030 of the
Newport Beach Municipal Code, not all of the five findings requured can be made pursuant to
Section 20,98.025 (B) of the NBMC, as follows:

1. Finding: That the requested accommodation is requested by or on the behalf of
one or more individuals with a disability protected under the Fair Housing Laws.

Facts in support of'ﬁndiﬁg._ The 'applicant submiﬁed a statement signed by the facility
manager that every resident of the facility is in recovery from alcohol or drug addiction.
Federal regulations and case law have defined recovery from alcoholism and drug addiction

‘as a disability, because it is a physical or mental condition that substantially impairs one or
more major daily life activities.

2. Finding: That the requested accommodation is necessary to provide one or
more individuals with a disability an equal opportunity to use and enjoy a
dwelling.

Facts do not suppoit the finding. The request to be considered a single housekeeping unit is
gssentially a request to be exempted from all of the provisions of Ordinance No. 2008-05
which place any sort of reasonabie regulation on the operations of residential care facilities.

The applicant asserts that being treated as a single housekeeping unit is necessary because
residents cannot live independently without the threat of relapse, because the environment
provided by the facility is necessary to achieve an opportunity for residents to live in a setting
which is a self-paced recovery option that provides time for personal psychological growth
while avoiding the use of alcohol and other substances. The applicant also asserts that
without the sober living environment offered by the facility, residents of the facility would not
be able to live in a supportive environment in a residential area.
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The Hearing Officer finds that total exemption from the provisions of Ordinance No. 2008-05
is not necessary to afford residents of the facility the opportunity to live in and enjoy a
dwelling or a similar sober living setting.

~ The Hearing Officer finds that the facility does not-operate in manner consistent with the -
NBMC definition of a single housekeeping unit. The NBMC Section 20.03.030 (Definitions)
defines a single housekeeping unit as:

“The functional equivalent of a traditionat family, whose members are an interactive
group of persons jointly occupying a single dwelling unit, including the joint use of and
responsibility for common areas, and sharing household activities and responsibilities
such as meals, chores, household maintenance, and expenses, and where, if the unit
is renfed, all adult residents have chosen to jeintly occupy the entire premises of the
dwelling unit, under a single written lease with joint use and responsibiiity for the
premises, and the makeup of the household occupying the unit is determined by the
residents of the unit rather than the landlord or property manager.”

The facility's operations most closely resemble a boarding house use. Copies of leases
~ submitted to the California Department of Alcohol and Drive Programs (ADP), entitled
“Agreement to Stay in My House," indicate that each resident enters a separate written
agreement to reside: at the facility. Based upon the applicant's characterization of the facility
as being one of leased rooms to tenants and the use pattern described by the individual
leases, the facility's operations are much closer to the NBMC’s definition of a boarding house -
or group residential use than a single housekeeping unit. Except for the fact that facility
residents are recovering alcoholics, the facility would be classified as a prohibited Group
Residentiai use, or a Boarding or Rooming House as that term is defined in NBMC. Section
20.05.030. ("Residential Use Classifications: A residence or dwelling unit, or part thereof,
‘whereirt a room or rcoms are rented under two or more separate written or oral rental
agreements, leases or subleases or combination thereof . . . ")

No evidence was provided that cliénts are an interactive group of persons jointly occupying a
single dweifing unit who share common areas. It appears there is no joint responsibility for
meals or expenses, no single written lease, and the makeup of the household is determined
by the facility operator rather than the residents. Furthermore, contradictory information
exists in the record, submitted by the applicant in 2007, regarding whether the facility was a
sober living facility or a group of boarding houses.

Pursua_nt to NBMC Section 20.98.025(C), the City may consider the following factors in
f‘.letfal.'mlnmg whether the requested accommodation is necessary to provide the disabled
individual an equal opportunity to use and enjoy a dwelling:

A. Whether the requested accommodation will affirmatively enhance the quality of
life of one or more individuals with a disability.
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If the requested accommodation were to be granted, any number of the applicant’s
current and potential clients could live in the home located in an R-2 District along with
other individuals in recovery. This is situation can serve to affirmatively enhance the
quality of life of a person in recavery from addiction, unless overcrowding of the facility

or institutionalization of the neighborhood interferes with the resident’s re-integration
into society.

B. Whether the individual or individuals with a disability wilf be denied an equal

opportunity to enjoy the housing type of their choice absent the
accommodation. : '

The Hearing Officer finds that the exemption requested goes beyond what is
necessary to achieve the goal of affording disabled individuals an equat opportunity to
- enjoy the housing type of their choice. The City indicated that more narrowly tailored
exemptions could be requested by the applicant that would enable disabled individuals

to reside at the applicant's facility, and the applicant submitted additional requests as a
result.

C. In the case of a residential care facility, whether the requested accommodation:
is necessary to make facilities of a similar nature or operation economically

- viable in light of the particularities of the relevant market and manket
partrc:pants

The applicant did not submit evidence that treating the facility as a single
housekeeping unit is necessary to make the facility viable in light of the current market
for the type of services it provides. The applicant objected to requests by the City for
such evidence.  Therefore, the Hearing Officer is unable to determine that being

treated as a single housekeeping unit is necessary for the facilities to be financially
viable.

D. In the case of a residential care facility, whether the existing supply of facilities
of a similar nature and operation in the community is sufiicient to provide
individuals with a disability an equal opportunity to live in a residential setting.

The City has estimated that there are approximately 233 approved sober living beds in
the City. Operators of many sober living facilities within the City have reported
decreased census and vacant beds, which could afford potential Pacific Shores clients
an equal opportunity to live in a sober living environment. The evidence presented as
part of the application does not support the applicant's contention that treating
residents of its facility as a single housekeeping unit will change the availability of the
existing supply of facilities of a similar nature, or afford them a substantially greater
access to an equal opportunity to live in a residential setting.
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3. Finding: That the requested accommodation will not impose an undue financial
or administrative burden on the City as "undue financial or administrative
burden™ is defined in Fair Housing Laws and interpretive case law.

Facts in support of finding. The Hearing Officer finds that treating the facility as a single
housekeeping unit will not impose a currently identifiable undue financial or administrative
burden on the City. However, in making this finding, it is noted that approximately 56 tc 58
individuais could be housed at the three properties if some rooms not currently labeled as
“bedrooms” on plans on file at the City were used as bedrooms, If resident populations are
unregulated and previous code violations associated with the property were continued,
currently unidentifiable financial or administrative burdens could arise as a resuit.

4. Finding: That the requested accommodation will not result in a fundamerltal
alteration in the nature of the City’s zoning program, as “fundamental alteration”
is defined in Fair Housing Laws and interpretive case law.

Facts do not support the finding. The purpose of the NBMC's definition of a single
housekeeping unit is to allow the City to determine whether groups of related or unrelated
individuals are living together in a dwelling as a single housekeeping unit. This definition is
necessary because of the persistent attempts by property owners acting as landlords to
establish illegal boarding houses and illegal units in dwellings within the City.

Groups living as a single housekeeping unit are permitted to live together in any residential
zone in Newport Beach. Groups not living as a single housekeeping-unit are prohibited from
establishing residences in any of the City's residential zones, with the single exception of
those groups not living as a single housekeeping unit in residential care facilities of any size.
All residential care facilities in the City have already received a reasonable accommodation
from the NBMC restrictions on groups not tiving as a single housekeeping unit through
provisions of the NBMC that offer apportunities for new facilities to be established, and
existing facilities to continue in their current locations, subject to approval of a use permit with

appropriate impact mitigation. Licensed facilities hausing six or fewer residents are permitted
in.any residential zone of the City,

Although the residents of residential care facilities receive preferential treatment because of
their disabled status, the NBMC applies regulations to unlicensed and larger {more than
seven residents) licensed facilities. These regulations are in place to ensure that the
fundamental purposes of the Zoning Code can be achieved, and to ensure that the adverse
secondary impacts higher density residential care facilities may have on the surrounding
neighborhood can be mitigated. If a residential care facility is treated as a single
housekeeping unit, it is entirely exempt from any of the reasonable controls the City might
place on the faculity and the City would be unable to make any reasonable effort to reduce
the adverse secondary impacts resuiting from the facility such as noise, overcrowding, unruly
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behavior by residents-of applicant’s facility to the detriment of neighbors, the disproportionate
consumption of available on-street parking, and the overconcentration of facilties within a
single block to the point of creating a quasi-institutional environment in this nelghborhood

Pursuant to Section 20.98.025(D) of the NBMC, the City may aiso consider the following

factors in determining whether the requested accommadation would require a fundamental
alteration in the nature of the City's zoning program:

A Whsther the requested accommodation would fundarﬁentaﬂy alter the character
of the neighborhood.

Since the establishment of the first of the dwellings as a sober living environment, a
number of adverse secondary impacts have been reported to the City by residents of
the neighboring propetties, thereby altering the character of the neighborhood. Some

of the impacts reporsted associated with the operation of the facility include, but are not
limited to: :

Meetings held at one or more of the applicant’s facilities

Excessive use of on-street parking by facility residents and their guests
Secondhand smoke

Noise late at night

8. Whether the accommodation would result in a substantial increase in traffic or
insufficient parking.

The applicant has stated that residents are permitted to have personal vehicles at the
properties, but that few residents own cars. The applicant has stated that “all park
along Qld Newport or along the commercial park area on Orange. No resident parks

along Clay or the non-commercial parking area along Orange (i.e., Orange NE of
Clay).”

Each building at the subject site provides two enclosed parking spaces, consistent with
the NBMC parking requirement of two parking spaces per dwelling unit for single-
family and two-family residential uses, The NBMC parking requirement for residential
care facilities is one off-street parking and loading space for every three beds. As a
residential care facility, with 50 resident clients, the Pacific Shores facility would be
required to provide 17 off-street parking spaces. Since the facility does not provide the

requured 17 off-street parking spaces, granting the requested accommodation would
result in insufficient on-site parking.

The Institute of Transportation Engineers (ITE) establishes standards for trip
generation rates based on the use classification of a site. In the case of a single family
dwelling, the standard trip rate is 9.57 average daily trips per dwelling, and for
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duplexes the standard trip rate is 6.72 average daily trips per dwelling. Tnp rates for
residential care facilities are 2.74 average daily trips per each occupied bed. Based
on these standards, a 50-bed residential care facility would generate approximately
137 average daily trips. The evidence shows this facility will generate average daily
trips substantially in excess of the surrounding single- and twe-family dwellings.

C. Whether granting the requested accommodation would substantially undermine

any express purpose of either the City's General Plan or an applicable Specific
Plan.

General Plan Policy LU 6.2.7 requires the City to regulate day care and residential
care facilities to the maximum extent allowed by federal and state faw. A request for
reasonable accommodation is consistent with this policy. The City adoepted Ordinance
No. 2008-005 in order to implement General Plan Policy LU 6.2.7. Granting the
reasonable accommodation request to treat the facility as a single housekeeping unit
rather than as a residential care facility would exempt the facitity from the provisions of
Ordinance No. 2008-005, and preclude the City from applying any reasonable

regulations on the facility, thereby undermining the express purpose of the General
Plan with regard to these facilities.

The Hearing Officer finds that the facility does not operate in manner consistent with

the NBMC definition of a single housekeeping unit, as provided for in NBMC Section
20.03.030 (Definitions):

“The functional equivalent of a traditional family, whose members are an
interactive group of persons jointly occupying a single dwelling unit, inciuding
the joint use of and responsibility for common areas, and sharing household
activities and responsibilities such as meals, chores, household maintenance,
and expenses, and where, if the unit is rented, all adult residents have chosen
‘1o jointly occupy the entire premises of the dwelling unit, under a single written
lease with joint use and responsibitity for the premises, and the makeup of the
household occupying the unit is' determined by the residents of the unit rather
than the landlord or property manager.”

There was no evidence provided that clients may be an interactive-group of persons
jointly occupying a single dwelling unit and sharing common areas. There is no
evidence of joint responsibility for meals or expenses or a single written lease, and the
members of the household are selected by the facility operator rather than by other
residents. The applicant characterizes the facility as one of leased rooms to tenants
with a use pattern described by the individual leases as more closely resembling a -
boarding house or group residential use, as defined by the NBMC, than a single
housekeeping unit. Except for the fact that facility's residents are recovering
alcoholics, the facility would be classified as a prohibited Group Residential use, or a
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Boarding or Rooming House as that term is defined NBMC 20.05.030. A and C,
“Residentia} Use Classifications, “A residence or dwelling unit, or part thereof, wherein
a room or rooms are rented under two or more separate written or oral rental
agreements, leases or subleases or combination thereof..” and “Shared living

quarters, occupied by two or more persons not iiving together as a single
housekeeping unit.”

D. In the case of a residential care facility, whether the requested accommodation
would create an institutionalized environment due lo the number of and
distance between facilities that are simifar in nattire or operation.

There are no other documented facilities, similar in nature or operation to the subject
facility, within the vicinity of the subject facility. In considering whether granting the -
requested accommodation would create an institutionalized environment, however, it
is noted that approximately 56 to 58 individuals could be housed at the three subject
facilities if some rooms, not currently labeled as "bedrooms” on the plans on file at the
City, were used as bedrooms. An unregulated occupancy of the facility would result in
an overconcentration of the use of the faciiity and the potential institutionalization of
the residential neighborhood with associated adverse secondary impacts such as
noise, overcrowding, unruly behavior by residents of the facility, a disproportionate
utilization of available on-street parking by the facility, and traffic impacts.

5. Finding: That the requestéd accommodation will not, under the specific facts of
the case, result in a direct threat to the heaith or safety of other individuals or
substantial physical damage to the property of others.

Facts in support of finding. A request for reasonable accommodation may be denied if
granting it would pose “a direct threat to the health or safety of other individuals or result in
substantial physical damage to the property of others,” (refer to 42 U.S.C. § 3604(f)(9). This
is a very limited exception and can only be used when, based on the specific facts of a
situation, a requested accommodation results in a significant and particularized threat.
Federal cases interpreting this exception in the Fair Housing Amendment Act, adopted in

1988, indicate that requested accommodations cannot be denied due to generalized fears of
the risks posed by disabled persons.

WHEREAS, the project qualifies for a Categorical Exemiption pursuant to Section
(Section 15061 (b)(3) (Existing Facilittes). This class of projects has been determined not to
have a significant effect on the environment and is exempt from the provisions of CEQA. This
activity is also covered by the general rule that CEQA applies only to projects that have the
potential for causing a significant effect on the environment of the CEQA Guidelines. It can be
seen with certainty that there is no possibility that this activity will have a significant effect on
the environment and therefore it is not subject to CEQA.
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NOW THEREFORE, BE IT RESOLVED:

Section 1. The Hearing Officer of the City of Newport Beach hereby denies with prejudcce
Request No. 1 of Reasonable Accommodation No. 2008- 001

Section 2. This action shall become final and effective fourteen days after the adoption of
this Resolution unless within such time an appeal is filed with the City Clerk in accordance
with the provisions of Title 20 Planning and Zoning, of the Newport Beach Municipal Code.

PASSED, APPROVED AND ADOPTED THIS /" DAY OF.Ldg, 2009,

W (A

" Thomas W. Allen, Hearing Officer

ATTEST: .

S S e
'}m_gny Clerk .
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RESOLUTION NO. HO-2009-018

A RESOLUTION OF A HEARING OFFICER OF THE CITY OF NEWPORT
BEACH DENYING WITH PREJUDICE REQUEST NO. 2 OF A REQUEST FOR
REASONABLE ACCOMMODATION NO. 2008-001 FOR AN EXISTING SOBER
'LIVING FACILITY LOCATED AT 3308 CLAY STREET, 482 ORANGE
AVENUE, AND 492 2 ORANGE AVENUE (PA 2008-181).

WHEREAS, Ordinance No. 2008-05 was adopted by the Newport Beach Cify Coungcit
on January 22, 2008, following noticed public hearings; and

WHEREAS, the adoption of Ordinance No. 2008-05 amended the City of Newport
Beach's Municipal Code (NBMC) relating to Group Residential Uses; and

_ WHEREAS, Ordinance No. 2008-05 added. Chapter 20.98 to the NBMC. Chapter
20.98 sets forth a process to provide reasonable accommodations in the City's zoning and
fand use regulations, policies, and practices when needed to provide an individual with a
disability an equal opportunity to use and enjoy a dwelling; and

WHEREAS, an application was filed by Pacific Shores Properties, with respect to
properties located at 3309 Clay Street, 492 Orange Avenue, and 492 % Orange Avenue, and
legally described as Lot 2 and Lot 1 in Block 6 of Tract No. 27 in the City of Newport Beach,
County of Orange, State of California (APN 425-282-02 and 425-282-01), requesting approval
of the following five requests for reasonabie accommodation: .

1. That residents of its facility at 3309 Clay Street, 492 Orange Avenue and 492 %
Orange Avenue be treated as a single housekeeping unit as defined in Section
20.03.030 of the Newport Beach Municipal Code;

2. That the City no lenger classify or treat the properties at 3309 Clay Street, 492 Orange
Avenue and 492 % Orange Avenue as “Residential Care Facilities,” as defined by
NBMC Section 20.05.010;

3. Thatthe City classify the use of the dwellings at 3309 Clay Street, 492 Orange Avenue
and 492 % Orange Avenue as a legal nonconforming use;

4, That all code provisions applicable to the use of 3308 Clay Street, 492 Orange Avenue
and 492 % Orange Avenue (including Zoning Code, Building Code, fire safety and any
other applicable code) be applied to those properties in the same manner that those

codes are applied and enforced to single family and two family residential uses located
in residential districts zoned R-2; and '

5. That the City waive the requirement of NBMC Section 20.91A.020 that unlicensed

residential care facilities may be located only in a residential district zoned MFR with a
use permit. '

WHEREAS, a public hearing was held on March 25, 2009, in the City Hall Council.
Chambers, 3300 Newport Boulevard, Newport Beach, California. A notice of time, place and
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purpose of the meeting was given in accordance with the Municipa! Code. Evidence, both
written and oral, was presented and considered at this meeting; and

WHEREAS, the hearing'was presided over by Thomas W. Allen. Hearing Officer for
the City of Newport Beach; and

WHEREAS, pursuant to Section 20.98.025(B) of the NBMC, the written decision to
approve, conditionally approve, or deny a request for reasonable accommodation shall be
- based on findings, all of which are required for approval.

WHEREAS, with respect to Reascnable Accommodation Request No. 2, that the City
no longer classify or treat the properties at 3309 Clay Street, 492 Orange Avenue and 492 %
Orange Avenue as “Residential Care Facilities,” as defined by NBMC Section 20.05.010; not

all of the five findings required can be made pursuant to Section 20.98.025 (B) of the NBMC,
as follows: ' -

1. Finding: That the requested accommodation is requested by or on the behalf of
one or more individuals with a disability protected under the Fair Housing La“(s, :

Facts in support of finding. The applicant submitted a statement signed by the facility
manager that every resident of the facility is in recovery from alcohol or drug. addiction.
Federal regulations and case law have defined recovery from aicoholism and drug addiction

‘as a disability, because it is a physical or mental condition that substantially impairs one or
more major daily life activities.

2. Finding: That the requested accommodation is necessary to provide one or

more individuals with a disability an equal opportunity to use and enjoy a
dwelling. ‘

Facts do not support the finding. In the request for reasonable accommodation, the applicant
requests that the facility not be treated as a residential care facility, and states that it is
necessary the facility be treated as a single housekeeping unit. The applicant asseris that
the residents cannot live independently without the threat of relapse, because the
environment provided by the facility is necessary to achieve an opportunity for residents to
live in a setting which is a self-paced recovery option that provides time for personal
psychological growth while avoiding the use of alcohol and other substances. The applicant
also asserts that without the sober living environment offered by the facility, residents of the
facility would not be able to live in a supportive environment in a residential area. The
Hearing Officer finds that the requested accommodation is not necessary because the

requested exemption goes beyond that which is necessary to achieve the goal of enabling
disabled individuals to reside at the applicant's facility.

' The residential use classifications listed in Section 20.10.020 of the NBMC are limited to:
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Day Care, Limited (Large and Smalf Child Care Homes — not applicable) :
Group Residential (Not Single Housekeeping Units — prohibited in all residential districts)
Multifamily Residential (Single Housekeeping Units a prerequisite to be considered MFR
use)

Parclee/Probationer Homes (Prohibited in all residential districts}

Residential Care (General Licensed, General Unlicensed, Small Licensed, Smaf}
Unlicensed) (Not Singfe Housekeeping Units, but not prohibited Group Residential
because residents are disabled}

* Integral Facilities/Integral Uses (Two or more res:dentxal care facilities that are integrated
components of one operation)

+ Single-Family Residential (Single Housekeeping Unit a prerequisite to be considered a
single family residential use of a dwelling)

* Two-Family Residential (Single Housekeeping Units a prerequisite to be considered a
two-family residential use of a dwelling.)

NBMC Secti_nn '20.05.030 defines the various Residential Care use classifications as follows:

Residential Care Facilities, General. Any place, site or building, of groups of places, sites
or buildings, licensed by the State or unlicensed, in which seven or more individuals with
a disability reside who are net living together as a single housekeeping unit and in which

" every person residing in the facility (excluding the licensee, members of the licensee's
family, or persons employed as facility staff) is an mdmduat with a disability.

Residential Care Facilities, Small Licensed. State-licensed facilities that provide care,
services, or treatment in a community residential setting for six or fewer aduits, children,
or aduits and children and which are required by State law to be treated as a single
housekeeping unit for zoning purposes. Small licensed residential care facilities shall be

~ subject to all land use and property development regulations applicable to single
housekeeping units.

Residential Care Facilities, Smalt Unlicensed. Any place, site or building, or groups of
places, sites or buildings, which is not licensed by the State of California and is not
required by law to be licensed by the State, in which six or fewer individuals: with a
disability reside who are not living together as a single housekeeping unit and in which

every person residing in the facility (excluding persons empioyed as facility staff) is an
individual with a disability.

The applicant’s facility is also considered an Integral- Facility. Integral Facility residential use
classifications are defined as follows:

Integral Uses. Any two or more licensed or unlicensed residential care programs
commonly administered by the same owner, operator, management company or
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licensee, or any affiliate of any of them, in a manner in which participants in two or more
care programs participate simultaneously in any care or recovery activity or activities so
commonly administered. Any such integrat use shall be considered one use for purposes
of applying Federal, State and local laws to its operation.

if the facility is not treated and classified as a residential care facility or integral facility land use,
the most similar land use classification for the subject use is a group residential use, as defined
in NBMC Section 20.05.030(C). The group residential use classification is defined as:

Group Residential. Shared living quarters, occupied by two or more persons not living
together as a single housekeeping unit. This classification includes, without limitation,
boarding or rooming houses, dormiteries, fraternities, sororities, and private residential
clubs, ‘but excludes residential care facilities (general, small ficensed, and small

unlicensed) and residential hotels (see Single-Room Occupancy (SRO) Residential
Hotels, Section 20.05.050(EE){4)).

Group residential uses include boarding houses, rooming houses, domitories, fraternities,
sororities, and private residential clubs but expressly exciude residential care facilities; however,
group residential uses aré not pemmitted in any residential district in the City.
Parolee/Probationer homes are also prohibited in all residential districts.

The remaining applicable land use classifications provided by Section 20.10.020, Single-Famity,
Two-Family and Multifamily Residential, are land use classifications that are also considered for
use by single housekeeping units. If occupancy of a dwelling categorized as a single-family
residential use was not conducted as a single housekeeping unit, the occupancy would
transform the use of that dwelling to a prohibited group residential use.

The Hearing Officer finds that the facility does not operate in mahner consistent with the
NBMC definition of a single housekeeping unit, NBMC Section 20.03.030 (Definitions):

“The functional equivalent of a traditional family, whose members are an interactive
group of persons jointly occupying a single dwelling unit, including the joint use of and
responsibility for common areas, and sharing houséhold activities and responsibilities
such as meals, chores, household maintenance, and expenses, and where, if the unit
is rented, ali adult residents have chosen to jointly occupy the entire premises of the
dwelling unit, under a single written lease with joint use and responsibility for the _
premises, and the makeup of the household occupying the unit is determined by the
residents of the unit rather than the landlord or property manager.”

The facility's operations most closely resemble a boarding house use. Copies of leases
submitted to ADP, entitied “Agreement to Stay in My House," indicate that each resident
enters a separate written agreement to reside at the facility. The applicant characterizes the
facility as one of ieased rooms to tenants with a use-pattern described by the individual lease )
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that more closely resembles the NBMC definition of a boarding house or group residential
use than a single housekeeping unit. Except for the fact that facility residents are recovering
alcoholics, the facility would be classified as a prohibited group residential use, or-a boarding
or rooming house as that term is defined in NBMC 20.05.030. A and C, "Residential Use
Classifications, “A residence or dwelling unit, or part thereof, wherein a room or rooms are
rented under two or more separate written or oral rental agreements, leases or subleases or
combination thereof...,” and "Shared living quarters, occupied by two or more persons not
living together as a single housekeeping unit.”

There was no evidence provided that clients may be an interactive group of persons jointly
occupying a single dwelling unit and sharing common areas, of joint responsibility for meals
or expenses, or of a single written lease. Additionally, the members of the household are
determined by the facility operator and not by other residents. Contradictory information
exists in the record, submitied by the applicant in 2007, regarding whether the facility was a
sober living facility or a group of boarding houses. ‘

The Hearing Officer has determined that the requested accommodation to not be classified or
treated as a residential care facility is not necessary to achieve the goal of providing
individuals with a disability an equal opportunity to use and enjoy a dwelling.

Pursuant to NBMC Section 20.98.025(C), the. City may consider the following factors in
determining whether the requested accommodation is necessary to provide the disabled
individual an equal opportunity to use and enjoy a dwelling:

A Whether the requested accommodation will affirmatively enhanbe the
quality of life of one or more individuals with a disability.

if the requested accormmodatiort were to be granted, that the applicant’'s current and
potential clients could live in the home located in an R-2 District along with cther
individuals in recovery. This is a situation can serve to affirmatively enhance the
quality of life of a person in recovery from addiction, unless overcrowding of the facility
or institutionalization of the neighborhood interferes with the resident's re-integration

into society.

B. Whether the individual or individuals with a disability will be denied an equal
opportunity to enjoy the housing type of their choice absent the
accommodation.

The Hearing Officer has determined the exemption requested goes beyond what is
necessary to achieve the goal of enabling disabled individuals an equal opportunity to
enjoy the housing type of their choice. The City indicated that more narrowly tailored .
exemptions could enable disabled individuals to reside at the applicant's facility, and
the applicant submitted additionat requests as a result.
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C, In the case of a residential care facility, whether the requested accommodation
is necessary to make facilities of a similar nature or operation economically

viable in light of the particularities of the relevant market and market
participants.

The applicant did not submit evidence that not treating the facility as a residential care
facility is necessary to make the facility viable in light of the currerit market for the type
of services it provides. The applicant did not respond to requests by the City for such
evidence. Therefore, is the Hearing Officer has concluded that not being treated as a
use classification other than a residential care facility use is not necessary for the
facility to be ﬁnancialiy viable.

D. In the case of a res:denttal care facmty, whether the existing supply of facilities
of a similar nature and operation in the community is sufficient to provide
individuals with a disability an equal opportunity fo live in a residential setting.

The City has estimated that there are approximately 233 approved sober living beds in
the City. Operators of many sober living facilities within the City have reported
decreased census and vacant beds, which could afford potential Pacific Shores clients
an equal opportunity to live in a sober living environment. The evidence presented as
part of the application does not support the applicant's contention that not treating the
facility as a residential care facility use will change the availability of the existing supply
of facilities of a similar nature, or afford disabled individuals a substantially greater
access to an equal opportunity to live in a residential setting.

3. Finding: That the requested accommodation will not impose an undue financial
or administrative burden on the City as “"undue financial or administrative
burden™ is defined in Fair Housing Laws and interpretive case law.

Facts in support of finding. The Hearing Officer has determined that treahng the facility as a
a residential care facility would not impose a identifiable undue financial or administrative
burden on the City. However, in making this finding, it is noted that approximately 56 to 58
individuals could be housed at the three properties if some rooms not currently labeled as
“bedrooms” on plans, on file at the City, were used as bedrooms. If resident populations are
unregulated and previous code violations associated with the property were continued.
currently unidentifiable financial or administrative burdens could arise as a result.

4. Finding: That the requested accommodation will not result in a fundamental

aiteration in the nature of the City’s zoning program, as “fundamental alteration”
is defined in Fair Housing Laws and interpretive case law.
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Facts do not support the finding. The Hearing Officer finds that other than being treated as a
single housekeeping unit, there was no benefit to the applicant for being treated as anything
other than a residential care facility. The Hearing Officer also found in the applicant’s request
for Reasonable Accommodation Request No. 1 that treating the applicant’s facility as a single
housekeeping unit would fundamentally alter the nature of the City's zoning program. Groups
living as a single housekeeping unit are permitted to live together in any residential zone in
Newport Beach. The NBMC states that, with the exception of groups living together in a
residential care facility, groups not living as a single housekeeping unit are prohibited from
establishing residences in any of the City’s residential zones.

Ali residential care facilities in the City have already received a reasonable accommodation
from the NBMC restrictions on groups not living as a single housekeeping unit pursuant to
provisions. of the NBMC allowing new facilities to be established and existing facilities to
continue in their current locations, subject to approval of a use permit with appropriate impact

mitigation. Licensed facilities housing six or fewer residents are permitted in any residential
zone of the City.

Although the residents of residential care facilities receive preferential treatment because of
their disabled status, the NBMC applies regulations to unlicensed facilities and large licensed
facilities of seven or more residents. These regulations are in place to ensure that the
fundamental purposes of the Zonlng Code can be achieved and to mitigate the adverse
secondary impacts that higher density residential care facilities may have on the surrounding
neighborhood. Treating a residential care facility as a single housekeeping unit entirely
exempts the facility from any reasonable controls allowed by the City. As such the City is
unable to make any reasonable effort to reduce the adverse secondary impacts such as
noise, overcrowding, or unruly behavior by residents of the facility, disproportionate use of
available on-street parking ta the detriment of the neighborhood, and to insure that an
overconcentration of facilities within a single block does not occur resulting in a quasi-
institutional environment for the neighborhood.

Pursuant to Section 20.98.025(D) of the NBMC, the City may also consider the following

factors in determining whether the requested accommodation would require a fundamental
alteration in the nature of the City's zoning program:

A Whether the requested accommodation would fundamentally alter the character
of the neighborhood.

Since the establishment of the first of the dwellings as a sober living environment, a
‘number of adverse secondary impacts have been reported to the City by residents of
the neighboring properties, thereby altering the character of the neighborhood. Some

of the impacts reported associated with the operation of the facility include, but. are not
limited. to:
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Meetings held at one or more of the applicant's facilities

Excessive use on on-street parking by facility residents and their guests
Secondhand smoke

Noise late at night

8. Whether the accommodation would resuft in a substantial increase in traﬁ'fc or
insufficient parking.

The applicant has stated that residents are permitted to have personal vehicles at the
properties, but that few residents own cars. The applicant has stated that “all park
along Qld Newport or along the commercial park area on Orange. No resident parks
along Clay or the non-commercial parking area along Orange {i.e., Orange NE of
Clay).”

Each building at the subject site provides two enclosed parking spaces, consistent with
the NBMC parking requirement for single-family and two-family residential uses. The
NBMC parking requirement for residential care facilities is one off-street parking and
loading space for every three beds. As a residential care facility, with 50 resident
clients, the Pacific Shores facility would be required ta provide 17 off-street parking
spaces. Since the facility does not provide the required 17 off-street parking spaces,
granting the requested accommodation would result in insufficient on-site parking:.

The Institute of Transportation Engineers (ITE) establishes standards for trip
generation rates based on the use classification of a site. In the case of a s;ngle family
dwelling, the standard trip rate is 9.57 average daily trips per dwelling, and for
duplexes the standard trip rate is 6.72 average daily trips per dwelling. Trip rates for
residential care facilities are 2.74 average daily trips per each occupied bed. Based
on these standards, a 50-bed residentiai care facility would generate approximately
137 average daily trips. The evidence shows this facility will generate average daily
trips substantially in excess of surrounding single- and two-family dwellings.

C. Whether granting the requested accommodation would substantially undermine

any express purpose of either the City's General Plan or an applicable Specific
Pran.

 General Plan Policy LU 627 requires the City fo regulate day care and residential -

care facilities to the maximum extent allowed by federal and state law to minimize
impacts on residential neighborhoods. The City adopted Ordinance No. 2008-0G5 in
order to implement General Plan Policy LU 6.2.7. Granting the reasonable
accommaodation request to not classify or treat the facility as a residential care facility,
but rather to treat the facifity as a single housekeeping' unit, would éxempt the facility
from the provisions of Ordinance No. 2008-005, and preclude the Cuty from applying
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' any reasonable feguIations an the facility, thereby undermining the express purpose of
the General Plan with regard to these facilities,

D.  In the case of a residential care facility, whether the requested accommodation
would create an institutionalized environment due fo the number of and
distance between facilities that are simifar in nature or operation.

There are no other documented facilities, similar in nature or operation to the subject
facility, within the vicinity of the subject facility. In considering whether granting the
requested accommodation would create an institutionalized environment, however, it
is noted that approximately 56 to 58 individuals could be housed at the three subject

facilities if some rooms, not currently labeled as "bedrooms” on the pians on file at the
City, were used as bedrooms.

The Hearing Officers finds that the unregulated occupancy of the facility could result in
an overconcentration of the use of the facility and the potential institutionalization of
the residential neighborhood with potentially associated adverse secondary impacts
such as noise, overcrowding, unruly behavior by residents of the facility, a
disproportionate utilization of available on-street parking by the facility, and traffic
impacts. : - :

Each building at the subject site provides two enclosed parking spaces, consistent with
the NBMC parking requirement for single-family and two-family residential uses. The
NBMC requires one off-street parking and loading space be provided for every three
beds in a residential care facility. As a residential care facility, with 50 resident clients,
the Pacific Shores facility would be required to provide 17 off-street parking spaces.
The facility does not provide the required 17 off-street parking spacés and the facility
utilizes on-street parking for staff and visitors.

The Institute of Transportation Engineers (ITE) establishes standards for trip general
rates based on the use classification of a site. The standard trip rate for a single-
family dweilling is. 9.57 average daily trips per dwelling, and for duplexes the standard
trip rate is 6.72 average daily trips per dwelling. Trip rates for residential care facilities
are 2.74 average daily trips per each occupied bed. Based on these standards, a 50-
bed residential care facility would generate approximately 137 average daily trips.

Based on this evidence, the facility would generate average daily trips substantially in
-excess of the surrounding single- and two-family dwellings, thereby altering the
residentiat character of the neighborhood to a more institutionalized environment..

Finding: That the requested accommodation will not, under the specific facts of

the case, result in a direct threat to the health or safety of other individuals or
substantial physical damage to the property of others.
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Facts in support of finding. A request for reasonable accommodation may be denied if
granting it would pose “a direct threat to the health or safety of other individuals or result in
substantial physical damage to the property of others,” (refer to 42 U.S.C. § 3604(f}{9). This
is a very limited exception and can only be used when, based on the specific facts of a
situation, a requested accommodation results in a significant and particularized threat.
Federal cases interpreting this exception in the Fair Housing Amendments Act, adopted in

1988, indicate that requested accommodations cannot be denied due to generalized fears of
the risks posed by disabled persons. ' '

WHEREAS, the project qualifies for a Categorical Exemption pursuant to Section
(Section 15061(b)(3) (Existing Facilities). This class of projects has been determined not to
have a significant effect on the environment and is exempt from the provisions of CEQA. This
activity is also covered by the general rule that CEQA applies only to projects that have the
potential for causing a significant effect on the environment of the CEQA Guidelines. It can be
seen with certainty that there is no possihility that this activity will have a significant effect on
the environment and therefore it is not subject to CEQA. :

NOW THEREFORE, BE IT RESOLVED:

Section 1. The Hearing Officer of the City of Newport Beach hereby denies with prejudice
Request No. 2 of Reasonabie Accommodation No. 2008-001.

_S_g ction 2. This action shail become final and effective fourteen days after the adoption of
this Resolution unless within such time an appeal is filed with the City Clerk in accordance
with the provisions of Title 20 Planning and Zoning, of the Newport Beach Municipal Code.

PASSED, APPROVED AND ADOPTED THIS 2¥° DAY OF JULY, 2009.

By: j}"}//A/ ﬁ%é(f/

Thomas W. Alien, Hearing Officer

ATTEST:

b

"\f:!l (W] T

\ i
- M .
J oL S BT,
"_. jij‘:\-}\“" J\ _';1\_ ] " __.'k‘.y‘,. L "'l
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Resolution No. HO-2009-019 Approving
Request No. 3 of Pacific Shores’ Reasonable
Accommodation Request

(July 2, 2009)

PS-RA 00351



RESOLUTION NO. HO-2009-019

A RESOLUTION OF A HEARING OFFICER OF THE CITY OF NEWPORT
BEACH APPROVING REQUEST NO. 3 OF A REQUEST FOR REASONABLE
ACCOMMODATION NO. 2008-001 FOR AN EXISTING SOBER LIVING
FACILITY LOCATED AT 3309 CLAY STREET, 492.ORANGE AVENEUE, AND
492 %: ORANGE AVENUE (PA 2008-181).

WHEREAS, Ordinance No. 2008-05 was adopted by the Newport Beach City Council
on January 22, 2008, following noticed public hearings; and

WHEREAS, the adoption of Ordinance No. 2008-05 amended the City of Newport
Beach’s Municipal Code (NBMC) retating to Group Residential Uses: and

WHEREAS, Ordinance No. 2008-05 added Chapter 20.98 to the NBMC. Chapter
20.98 sets forth a process to provide reasonable accommodations in the City’s zoning and
land use regulations, policies, and practices when needed to provide an individual with a
disability an equal opportunity to use and enjoy a dwelling; and

WHEREAS, an application was filed by Pacific Shores Properties, with respect to

- properties located at 3309 Clay Street, 492 Orange Avenue, and 492 ¥ Orange Avenue, and

legally described as Lot 2 and Lot 1 in Block 6 of Tract No. 27 in the City of Newport Beach,
County of Orange, State of California (APN 425-282-02 and 425-282-01), requesting approval -
of the following five requests for reasonable accommodation: ' B

1. That residents of its facility at 3309 Clay Street, 492 Orange Avenue and 492 %
Orange Avenue be treated as a single housekeeping unit as defined in Section
20.03.030 of the Newport Beach Municipal Code; '

2. That the City no longer classify or treat the properties at 3309 Clay Street, 492 Orange

Avenue and 492 2 Orange Avenue as "Residential Care Facilities,” as defined by
NBMC Section 20.05.010; '

3. That the City classify the use of the dwellings at 3309 Clay Street, 492 Orange Avenue
and 492 ¥; Orange Avenue as a legal nonconforming use;

4, That ail code provisions applicable to the use of 3309 Clay Street, 492 Orange Avenue
and 492 % Orange Avenue (including Zoning Code, Building Code, fire safety and any
other applicable code) be applied to those properties in the same manner that those

codes are applied and enforced to single family and two family residential uses located
in residential districts zoned R-2; and |

5. That the City waive the requirement of NBMC Section 20.91A.020 that unlicensed

residential care facilities may be located only in a residential district zoned MFR with a
use permit,

WHEREAS, a public hearing was held on March 25, 2008, in the City Hall Councii
Chambers, 3300 Newport Boulevard, Newport Beach, California. A notice of time, place and
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purpose of the meeting was given in accordance with the Municipal Code. Evidence, both
written and oral, was presented and considered at this meeting; and -

WHEREAS, the hearing was presided over by Thomas W. Allen, Hearing Officer for
the City of Newport Beach; and

WHEREAS, Pursuant to Section 20.98.025(B) of the NBMC, the written decision to
approve, conditionally approve, or deny a request for reasonable accommodation shall be
based on the following findings, alt of which are required for approval.

WHEREAS, with respect to Reasonable Accommodation Request No. 3, that the City
treat the use of the dwellings at 3309 Clay Street, 492 Orange Avenue and 492 % Orange
Avenue as a legal nonconforming use, the required findings of Section 20.98.025(B) of the
NBMC, and facts in support of such findings can be made as follows: '

1. Finding: That the requested accommodation is requested by or on the behalf of
one or more individuals with a disability protected under the Fair Housing Laws.

Facts in support of finding. The applicant submitted a statement signed by the facility-
manager that every resident of the facility is in recovery from alcohol or drug addiction.
Federal regulations and case law have defined recovery from alcoholism and drug addiction

as a disability, because it.is a physical or mental condition that substantially impairs one or
more maimf daily life activities.

2, Fihding: That the requested accommodation is necessary to provide one or

more individuals with a disability an equal opportunity to use and enjoy a
dwelling. '

Facts in support of the finding. The applicant requested that the use of the dwellings be
“grandfathered” as a nonconforming use, with the intent that classifying the facility as a
nonconforming use meant that Pacific Shores could legally continue to operate as it had
before. Ordinance No. 2008-005 was adopted, and that the ordinance would have no effect on
Pacific Shores. However, the City was already treating the dwellings as a nonconforming
use. If the Pacific Shores facility were not treated as a nonconforming use, it would be

. considered an illegal use and thus subject to abatement, both before and after adoption of
Ordinance No. 2008-05. '

Under NBMC Section 20.62.090(A), nonconforming uses in residential zones that had not
received a use permit or reasonable accommodation became subject to abatement on the
effective date of the ordinance, February 22, 2008. For nonconforming uses not involved in
the administrative process through a use permit or reasonable accommodation application,
abatement was to proceed by February 22, 2009, unless the use had applied for and
received an extension of the abatement period for amortization purposes.
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Evidence exists that some or all of the applicant’s dwelling units at 3309 Clay Street, 492
‘Orange Avenue and 492 ' Orange Avenue had not established as residential care
occupancies in accordance with requirements of the Newport Beach Municipal Code. The
facility appeared to exceed six residents, and had not received a Federal Exception Permit
{(FEP), required for facilities housing more than six residents under the ordinance in effect
prior to the effective date of Ordinance No. 2008-05.

Pacific Shores expressly declined to apply for a use permit required for Residential Care
Facilities, General Unlicensed after the effective date of Ordinance No, 2008-05, and did not
submit an application for reasonable accommodation until September, 2008, Therefore, prior
to September 24, 2008, the date the applicant's first reasonable accommodation application
was filed with the City, the use was subject to abatement as an illegal use. As a resuit,
disabled residents residing at the facility at that time would have been deprived of their
current housing if abatement had occurred.  Therefore, treating the facility as a
noncenforming use was necessary to avoid depriving disabled individuals of their housing.

The Hearing Officer determined that the use couid continue to be trealed as a nonconforming
use, but was not willing to permanently classify the use as nonconforming, or exempt it from
the provisions of Ordinance No. 2008-05. Permanently designating an illegal use-as a legally
established nonconforming  use is a broader accommodation than necessary to afford
disabled individuals an opportunity to use and enjoy a dwelling. Therefore, although the City
cannat “classify” or “grandfather” -an illegal use as a nonconforming use through the
reasonable accommodation process, it can continue to accommodate the needs of disabled
residents by treating the facility as if it were a nonconforming use, for purposes of the current
provisions of Ordinance No. 2008-05. '

Pursuant to NBMC Section 20.98.025(C), the City may consider the following factors in
determining whether the requested accommodation is necessary to provide the disabled
individual an equai opportunity to use and enjoy a dwelling;

A Whether the requested accommodation will affimatively enhance the
quality of life of ane or more individuals with a disability.

As stated above, had the City not treated Pacific Shores as if it were a nenconforming
use in a residential zone, the facility wouid have been subject to abatement prior to
Pacific Shores’ September 2008 filking of an application for reasonable
accommodation. Presumably, the quality of iife for disabled individuals living on the

premises during this time was affirmatively enhanced because residents were not
required to leave their current dwelling. '

PS-RA 00354




City of Newport Beach
Hearing Officer Resolution
3309 Clay Street,

- 492 Orange Avenue
492 2 Orange Avenue
Page4of8

B. Whether the individual or individuals with a disability will be denied an equal

oppartunity to enjoy the housing type of their choice absent the
accommodation. ' :

if the City had not treated Pacific Shores as if it were a nonconforming use in a-
residential zone, the facility would have been subject to abatement prior to Pacific
Shores’ September 2008 filing of an application for reasonable accommodation, and
facility residents could have been denied the housing of their choice.

C. In the case of a residential care facility, whether the requested accommodation
is necessary to make facilities of a simifar nature or operation economically
viable in light of the particularities of the relevant market and market
participants. '

The applicant has expressly declined to submit information on financial viébility.
Therefore, staff was unable to analyze this factor.

D. In the case of a residential care facility, whether the existing supply of facilities-
of a similar nature and operation in the communily is sufficient to provide
individuals with a disability an equal opportunity to live in a residential setting.

The NBMC authorizes the City to consider other facilities that are of a “simifar nature
. and operation.” Through implementation of Ordinance No. 2008-005, it is estimated

approximately 233 sober living beds have been approved within the City. Operators of

sober living facilities within the City have reported a substantial number of vacant

beds, which could provide Pacific Shores’ residents with an equal opportunity to live in
- a sober living environment without the requested accommodation.

3.  Finding: That the requested accommodatidh will not impose an undue financial
or administrative burden on the City as "undue financial or administrativ
burden” is defined in Fair Housing Laws and interpretive case law. .

Facts in support of finding. Treating Pacific Shores as if it were a nonconforming use has not
created an undue financial or administrative burden on the City.

4, Finding: That the requested accommodation will not result in a fundamental
alteration in the nature of the City's zoning program, as “fundamental alteration"
is defined in Fair Housing Laws and interpretive case law.

Facts- in support of finding. The applicant requested. that the use of the dwellings be
"grandfathered” as a nonconforming use, with the intent that classifying the facility as a
nonconforming use meant that Pacific Shores could legally continue to operate as it had
before Ordinance No. 2008-005 was adopted, and that the ordinance would have no effect on
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Pacific Shores. There is evidence on file at the City that some or all of the applicant's
dwelling units at 3309 Clay Street, 492 Orange Avenue and 492 % Orange Avenue had not

established as residential care occupancies in accordance with requirements of the Newport
Beach Municipal Code.

The Hearing Officer has determined that permanently designating an illegally established use
as a legal nonconforming use, as requested by the applicant, would fundamentaily akter the
nature of that portion of the zoning program that seeks to discourage illegal uses and treat
legally established nonconforming uses in a neutral manner. Treating Pacific Shores more
favorably than other nonconforming uses in residential districts by exempting it from the
provisions of Qrdinance No. 2008-05, as requested by the applicant, would fundamentaily

undermine some of the purposes for adopting the Ordinance. One of the stated purposes is
to:

. . .to promote the public health, safety, and welfare and to implement the goals and
. policies of the Newport Beach General Plan by ensuring that conditional uses in

residential neighborhoods do not change the character of such neighborhoods as
primarily residential communities.

and:

- - . to protect and implement the recovery and residential integration of the disabled,
including those receiving treatment and counseling in connection with dependency
recovery. |n doing so, the City seeks to avoid the overconcentration of residential care
facilities so that such facilities are reasonably dispersed throughout the community and

are not congregated or overconcentrated in any particular area so as to
institutionalize that area. '

However, treating Pacific Shores as if it were a nonconforming use prior to submittal of its
reasonable accommodation application did not fundamentally undermine the basic purposes
which Ordinance No. 2008-05 was put in place to achieve. The Hearing Officer has
determined that the use could continue to be treated-as a nonconforming use, but not be
permanently classified as a nonconforming use or exempted from the provisions of
Ordinance No. 2008-05. Permanently designating an illegal use as a nonconforming use is a
broader accommodation than necessary to afford disabled individuals an opportunity to use
and enjoy a dwelling. Therefore, the Hearing Officer has determined that although the City
cannot “classify” an illegal use as a nonconforming use through the reasonable
accommodation process, it can continue to accommodate the needs of disabled residents by

treating the facility as if it were a nonconforming use, for purposes of the current provisions of
Ordinance No. 2008-05.

PS-RA 00356




City of Newport Beach
Hearing Officer Resolution
3309 Clay Street,

492 Orange Avenue

492 Y2 Orange Avenue
Page 6 of 8

Pursuant to Section 20.98.025(D) of the NBMC, the City may also consider the following
factors in determining whether the requested accommodation would require a fundamental
alteration in the nature of the City's zoning program: :

A. Whether the requested accommodation would fundamentally alter the character
of the neighborhood.

Treating Pacific Shores as if it were a nonconforming use will not fundamentally alter
the character of the neighborhood. The facility has continued to operate and was not
abated. Testimony from neighbors indicated that the facility had an impact on the
neighborhood during this period. However, the impacts should not be permanent, as
the Hearing Officer's denial of the other reasonable accommodation requests will
result with the impacts being mitigated through the discontinued use of the dweillings
as a sober living facility. Therefore, treating Pacific Shores as a nonconforming use
has not resulted in a permanent fundamental alteration of the character of the

neighborhood.
B. Whether the accommodation would result in a substantial increase in traffic or
insufficient parking.

For the same reasons given in Factor A, treating Pacific Shores as if it were a
noncenforming use has not resuited in a substantial permanent increase in traffic. or

- insufficient parking.
C. Whether granting the requested accommodation would substantially undermine
any express purpose of either the Cn‘y s General Plan or an apphcab!e Specific
Plan.

The General Plan Policy LU 6.2.7 provides that the City shall regulate residential care
facilities to the maximum extent allowed by federal and state law to minimize impacts
on residential neighborhoods. For the same reasons given in Factor A, treating Pacific

Shores as if it were a nonconforming use will not substantially undermined the express
purpose of the General Plan,

D.  Inthe case of a resrdentlai care facility, whether the requested accommodation
would creale an institutionalized environmemnt due to the number of and
distance between facilities that are similar in nature or operation.

For the same reasons given in Factor A, treating Pacific Shores as if it were a
nonconforming use will not permanently create an institutionalized environment in the
neighborhood. In analyzing other requests for reasonable accommodation from
Pacific Shores, staff found that granting Pacific Shores approval to continue to operate
all three dwelling units at the population levels requested by the applicant (50
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residents) would have created an institutionalized environment due to the number of
resident clients, and number and proximity of units on a single block housing
residential care uses. However, treating Pacific Shores as a nonconforming use did
not exempt Pacific Shores from the reasonable accommodation process that would

have required any accommodation granted to ‘contain conditions to mitigate
institutionalization.

5. Finding: That the requested accommodation will not;, under the specific facts of
the case, result in a direct threat to the health or safety of other individuals or
substantial physical damage to the property of others,

This finding can be made. A request for reasonable accommodation may be denied if
granting it would pose “a direct threat to the health or safety of other individuals or result in
substantial physical damage to the property of others.” See 42 U.S.C. § 3604(f)(9). Thisis a
very limited exception and can only be used when, based on the specific facts of a situation,
a requested accommodation results in a significant and particularized threat, Federal cases
interpreting this exception in the FHAA indicate that requested accommodations cannot be
denied due to generalized fears of the risks posed. by disabled persons.

WHEREAS, the project qualifies for a Categorical Exemption pursuant to Section
(Section 15061(b)(3) (Existing Facilities). This class of projects has been determined not to
have a significant effect on the environment and is exempt from the provisions of CEQA. This
‘activity is also covered by the general rule that CEQA applies only to projects that have the
potential for causing a significant effect on the environment of the CEQA Guidelines. It can be

seen with certainty that there is no possibility that this activity will have a significant effect on
the environment and therefore it is not subject to CEQA.
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NOW THEREFORE, BE IT RESOLVED:

Section 1. The Hearing Officer of the City of Newport Beach hereby approves Request No. 3
of Reasonable Accommaodation No. 2008-001,

-Section 2.  This action shall become final and effective fourteen days after the adoption of
this Resolution unless within such time an appeal is filed with the City Clerk in accordance
with the provisions of Title 20 Planning and Zoning, of the Newport Beach Municipal Code.

PASSED, APPROVED AND ADOPTED THIS 2"° DAY OF JULY, 2009.

o W

Thomas W. Allen, Hearing Officer

ATTEST:

.',-‘-“l .“. - ;
\\ J R i i'::\ ;:' A E,. )
N T WL

.
P

Uit City Clerk
i
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RESOLUTION NO. HO-2009-020

A RESOLUTION OF A HEARING OFFICER OF THE CITY OF NEWPORT
BEACH DENYING WITH PREJUDICE REQUEST NO. 4 OF A REQUEST FOR
REASONABLE ACCOMMODATION NO. 2008-001 FOR AN EXISTING SOBER
LIVING FACILITY LOCATED AT 3309 CLAY STREET, 492 ORANGE
AVENUE, AND 492 2 ORANGE AVENUE (PA 2008-181),

WHEREAS, Ordinance No. 2008-05 was adopted by the Newport Beach Ctly Council
on January 22, 2008, following noticed public hearings: and

WHEREAS, the adoption of Ordinance No. 2008-05 amended the City of N'ewpo,rt'
Beach's Municipal Code (NBMC) relating to Group Residential Uses; and

WHEREAS, Ordinance No. 2008-05 added Chapter 2098 to the NBMC. Chapter
20.98 sets forth a process to provide reasonable accommodations in the City’s zoning and
land use regulations, policies, and practices when needed to provide an individual with a
disability an equai opportunity to use and enjoy a dwelling; and

WHEREAS, an application was filed by Pacific Shores Properties, with respect to
properties located at 3309 Clay Street, 492 Crange Avenue, and 482 % Orange Avenue, and
legally described as Lot 2 and Lot 1 in Block 6 of Tract No. 27 in the City of Newport Beach,
County of Orange, State of California (APN 425-282-02 and 425-282-01), requesting approval -
of the following five requests for reasonable accommodation:

1. That residents of its facility at 3309 Clay Street, 492 Orange Avenue and 492 %
Orangé Avenue be treated as a single housekeeping unit as defined in Section
20.03.030 of the Newport Beach Municipal Code;

2. That the City no longer classify or treat the properties at 3309 Clay Street, 492 Orange

Avenue and 492 % Orange Avenue as “Residential Care Facilities," as defined by
NBMC Section 20.05.010;

3. Thatthe City classify the use of the dwellings at 3309 Clay Street, 492 Orange Avenue
and 492 % Orange Avenue as a legal nonconforming use;

4. That all code provisions applicable to the use of 3309 Clay Street, 432 Orange Avenue
and 492 %: Orange Avenue (including Zoning Code, Building Code, fire safety and any
other applicable code) be applied to those properties in the same manner that those

codes are applied and enforced to single family and two family residential uses located
in residential districts zoned R-2; and

5. That the City waive the requirement of NBMC Section 20.91A.020 that uniicensed

residential care facilities may be located only in a residential district zoned MFR with a
use permit.

WHEREAS, apubhc hearing was held on March 25, 2009, in the City Hall Councn
Chambers, 3300 Newport Boulevard, Newport Beach, California. A notice of tlme place and
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purpose of the meeting was given in accordance with the Municipal Code. Evidence, both
written and oral, was presented and considered at this meeting; and’

WHEREAS, the hearing was presided-over by Thomas W. Allen, Hearing Officer for
the City of Newport Beach; and '

WHEREAS, pursuant to Section 20.98.025(B) of the NBMC, the written decision to
approve, conditionally approve, or deny a request for reasonable accommodation shalf be
based on findings, all of which are required for approval.

WHEREAS, with respect to Reasonable Accommodation Request No. 4, that all code
provisions applicable to the use of 3309 Clay Street, 492 Orange Averiue and 492 % Orange
Avenue, including Zoning Code, Building Code, fire safety and any other applicable code, be
applied to those properties in the same manner that those codes are applied and enforced to
single family and two family residential uses located in residential districts zohed R-2, not all

of the five findings required can be made pursuant to Section 20.98.025 (B) of the NBMC, as
follows: - |

1. Finding: That the requeated accommodation is requested by or on the behalf of
one or more individuals with a disability protected under the Fair Housing Laws.

Facts in support of finding. The applicant has provided a signed statement certifying that all
residents of the facility, excluding staff, are individuals in recovery from alecholism or drug
addiction. Federal regulations classify such individuals as disabled.

2. Finding: That the requested accommodation is necessary to provide one or

more individuals with a disability an equal opportunity to use and enjoy a
dwelling.

Facts do not support the finding. The Hearing Officer has determined that the requested
accommodation is not necessary to provide one or more individuals with a disabllity an equal
opportunity to use and epjoy a dwelling. The Newport Beach Fire Marshal has indicated that

the changes needed for the facility to comply with the California Building Code can be
achieved and are not cost prohibitive.

NBMC Section 20.98.025(C) aillows the City to consider the following factors in determining.
whether the requested accommodation is necessary to provide the disabled individual an
equal opportunity to use and enjoy a dwelling:

A Whether the requested accommodation will affiratively enhance the qualify of -
life of one or more individuals with a disability. ‘

In light of the improveménts necessary to bring the facility into compliance with the
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California Building Code, the granting of the accommodation to waive the
requirements of the California Building Code would place the life of the facility's
residents at greater risk, thereby negatively affecting the quality of life of one or more
individuals with a disability.

B.  Whether the individual or individuals with a disability will be denied an equal
' opportunity tfo enjoy the housing lype of their choice absent the
accommodation.

The Hearing Officer finds that denying the accommodation will not deprive facility
residents an opportunity to enjoy the housing type of their choice, assuming the facility
residents have an interest in residing in a safe environment.

C. In the case of a residential care facility, whether the requested accommodation
is necessary to make facilities of a similar nature or operation economicaily
viable in light of the particulanities of the relevant market and market
participants. .

The applicant did not presented evidence that bringing the facility into compliance with
the California Building Code requirements for R4 occupancies would be financially

infeasible or that the facility will not be economically viable as a result of compliance
with the California Building Code.

D. . In the case of a residential care facility, whether the existing supply of facilities ..
of a similar nature and operation in the community is sufficient to provide
individuals with a disability an equal opportunity to live in a residential setfing.

Through implementation of Ordinance No. 2008-005, it is estimated approximately 233
sober living beds have been approved within the City. Most of these beds are in
facilities that have similar population density or less population density than the
applicant's facility. As operators of other sober living facilities have reported
decreased occupancy levels, prospective residents seeking a sober living environment

of this type will not be deprived of an equal opportunity to live in a residential setting of
similar type.

3. Findin'g:'That the requested accommodation will not impose an undue financial
: or administrative burden on the City as "undue financial or administrative
burden” is defined in Fair Housing Laws and interpretive case law.

Facts in support of finding. Granting the requested accommodation would not impose an
undue financial or administrative burden on the City. Treating the facility as a single family
residential use would not impose a currently identifiable undue financial or administrative
burden on the City, however, this finding is made with an acknowledgment of the history of
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code violations by the applicant. Plahs on file with the City indicate that approximately 56 to
58 individuals couid be housed at the three facilities if some rooms not labeled as “bedrooms”
on plans were used as bedrooms| If resident populations were unregulated, and code

violations continued, currently unidertifiable financial or administrative burdens could arise as
a result. _ o

4, Finding: That the reques accommodation will not result in a fundamental
alteration in the nature of a|City program, as “fundamental alteration” is defined
in Fair Housing Laws and interpretive case law.

Facts do not support the finding. |The State Fire Marshal made the determination that
residential care occupancies with more than six residents have characteristics that require a
degree of extra protection for their résidents. Requirements for sprinklers, adequate egress,
fire alarm pull stations and smoke alarms were adopted to provide a greater degree of life
safety protection for a population of disabled individuals who live together. The Hearing
Officer has determined that waiving such requirements would result in a fundamental

alteration of the California Building Code because it undermines the basic purpose the
California Building Code’s life safety protections.

According to the current 2007 Califgrnia Building Code, facilities such as the applicant’s are
considered as R4 occupancies. The California Building Code requires extra protection for R4
occupancies .in recognition of the fact that the same disabilities that require federal fair
housing protection may also impact| or impede the disabled individual's ability to safely and
quickly exit a building during a fire. The Hearing Officer has determined that waiving required
life safety protections for residents pf the facility would fundamentally undermine the basic
resident safety standards the Califorpia Building Code seeks to achieve,

Granting the accommedation would also place neighbaring properties at risk. The 2007
California Building Code requires that R4 occupancies have commercial sprinkler systems
installed rather than residential sprinkler systems. Residential sprinklers are intended to
protect the occupants of a residenge and give them sufficient time to evacuate a building.
Comimercial sprinklers are intended o extinguish a fire and prevent it from spreading to other
structures. The Hearing Officer has determined that waiving this requirement would

undermine the basic purpose to provide fire protection to neighboring properties that the
regutation seeks.to achieve.

Pursuant to Section 20.98.025(D) of the NBMC, the City may also consider the following

factors in determining whether the requested accommodation would require a fundamental
alteration in the nature of the City's Zoning program.

A. Whether the requested accommodation would fundamentally after the characler
of the neighborhood.
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B. Whether the accommodation would result in a substantial increase in traffic or
insufficient parking.
C. Whether granting the requested accommodation would substantially undermine
any express purpose of either the City's General Plan or an appficable Specific
- Plan.

D. In the case of a residential care facility, whether the requested accommodation
would create an institutionalized environment due to the number of and
distance between facilities that are similar in nature or operation.

These factors pertain to Zoning Code issues rather than California Building Code
Issues; and therefore, were not analyzed as part of this request. These factors were
analyzed in the applicant's Reasonable Accommodation Request No. 1, which was to
apply the Zoning Code provisions to the properties in the same manner as a single
housekeeping unit as defined in NBMC Section 20.03.030, and Request No. 2, which

was to not treat or classify the properties as “Residential Care Facilities” as defined by
NBMC Section 20.05.010.

5. Finding: That the requested accommodation will not, under the specific facts of
the case, result in a direct threat to the health or safety of other individuals or
substantial physical damage to the property of others.

- Facts do not support the finding. Many of the California Building Code requirements,
including the requirement for commercial sprinkler systems, were adopted to protect
" neighboring structures as much as facility residents. The Hearing Officer finds that granting
the requested accommodation would result in a potential direct threat to the safety of

neighboring properties and could resuit in substantial physical damage to the property of
others.

WHEREAS, the project qualifies for a Categorical Exemption pursuant to Section
{Section 15061(b)(3) (Existing Facilities). This class of projects has been determined not to
have a signifi icant effect on the environment and is exempt from the provisions of CEQA. This
activity is also covered by the general rule that CEQA applies only to projects that have the
potential for causing a significant effect on the environment of the CEQA Guidelines. It can be

seen with certainty that there is no possibility that this activity will have a significant effect on
the environment and therefore it is not subject to CEQA
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NOW THEREFORE, BE IT RESOLVED:

Section 1. The Hearing Officer of the City of Newport Beach hereby denies with prejudice
Request No. 4 of Reasonable Accommodation No. 2008-001.

Section 2. This action shall become final and effective fourteen days after the adoption of
this Resolution unless within such time an appeal is filed with the City Clerk in accordance
with the provisions of Title 20 Planning and Zoning, of the Newport Beach Municipal Code.

PASSED, APPROVED AND ADOPTED THIS 2"C DAY OF JULY, 2009.

By: ) ﬂ ,7 { (‘Q/([f«,f

Thomas W. Allen, Hearing Officer

uf?‘k""t Clty C[ef K
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RESOLUTION NO. HO-2009-021

A RESCLUTION OF A HEARING OFFICER OF THE CITY OF NEWPORT
BEACH DENYING WITHOUT PREJUDICE REQUEST NO. 5 OF A REQUEST
FOR REASONABLE ACCOMMODATION NO. 2008-001 FOR AN EXISTING
SOBER LIVING FACILITY LOCATED AT 3308 CLAY STREET, 492 ORANGE
AVENUE, AND 492 2 ORANGE AVENUE (PA 2008-181).

WHEREAS, Ordinance No. 2008-05 was adopted by the Newport Beach City Council
on January 22, 2008, following noticed public hearings; and

WHEREAS, the adoption of Ordinance No. 2008-05 amended the City of Newport
Beach's Municipat Code (NBMC) relating to Group Residential Uses; and

WHEREAS, Ordinance No. 2008-05 added Chapter 20.98 to the NBMC. Chapter
20.98 sets forth a process to provide reasonable accommodations in the City's zoning and
iand use regulations, policies, and practices when needed to provide an individual with a
disability an equal opportumty to use and enjoy a dwelling; and

WHEREAS, an application was filed- by Pacific Shores Properties, with respect to
properties located at 3309 Clay Street, 492 Orange Avenue, and 492 ¥ Orange Avenue, and
legally descriped as Lot 2 and Lot t in Block 6 of Tract No. 27 in the City of Newport Beach,
County of Orange, State of California (APN 425-282-02 and 425-282-01), requesting approval
of the following five requests for reasonabie accommodation:

1. That residents of its facility at 3309 Clay Street 492 Orange Avenue and 492 %

Orange Avenue be treated as a single housekeeping unit as defined in Section
- 20.03.030 of the Newport Beach Municipal Code;

2. That the City no longer classify or treat the properties at 3309 Clay Street, 492 Orange
' Avenue and 492 ¥ Orange Avenue as “Residential Care Facilities,” as: defined by
NBMC Section 20.05.010;

3. . That the City classify the use of the dwellings at 3309 Clay Street, 492 Orange Avenue
and 482 ¥ Orange Avenue as a legal nonconforming use;

-4 That all code provisions applicable to the use of 3309 Clay Street, 492 Orange Avenue
and 492 % Orange Avenue (inciuding Zoning Code, Building Code, fire safety and any
other appficable code) be applied to those properties in the same manner that those

codes are applied and enforced to single family and two family residential uses located
in residential drslncts zoned R-2; and

5. That the City waive the requirement of NBMC Section 20.91A.020 that unlicensed

residential care facilities may be located only in a residentiat district zoned MFR with a
use permit.

WHEREAS, a public hearing was held on March 25, 2009, in the City Hall Council
Chambers, 3300 Newport Boulevard Newport Beach, Catifornia. A notice of time, place and
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purpose of the meeting was given in accordance with the Municipal Code. Evidence, both
written and oral, was presented and considered at this meeting; and

WHEREAS, the hearing was presided over by Thomas W. Allen, Hearing Officer for
.the City of Newport Beach; and

WHEREAS, pursuant to Section 20.98.025(B) of the NBMC, the written decision to
approve, conditionally approve, or deny a request for reasonable accommedation shall be
based on findings, alt of which are required for approval.

WHEREAS, with respect to Reascnabie Accommodation. Request No. 5, that the City
~ waive the requirement of NBMC Section 20.91A.020 that unlicensed residential care facilities
may be located only in a residential district zoned MFR with a use permit, not alt of the five
findings required can be made pursuant to Section 20.88.025 (B) of the NBMC, as follows:

1. Finding: That the req'uested accommodation is requested by or on the behalf of
one or more individuals with a disability protected under the Fair Housing Laws.

Facts in support of finding. The applicant submitted a statement signed by the faciiity
“manager that every resident of the facility is in recovery from alcohol or drug addiction.
Federal regulations and case law have defined recovery from alcoholism and drug addiction

as a disability, because it is a physical or mental condition that substantially impairs one or
~mare major daily life activities. :

2. Finding: That the requested accommodation is necessary to provide one or
more individuals with a disability an equal opportunity to use and enjoy a
dwelling, -

While the dwelling unit at the subject facility located at 3309 Clay Street is not currently
occupied, the applicant wishes to provide housing for residents in recovery upon resolution of
code compliance issues. The dwelling units at the subject facility located at 492 and 492 %
Orange Avenue are occupied. With all three dwelling units occupied, the applicant proposes
to house up to 30 residents at the facility. Such land uses would be classified as "Residential
Care Facilities, General" and pursuant to Ordinance No. 2008.005, are permitted in MFR
(Multifamily Residential) Districts only, subject to approval of a use permit. Under Ordinance
No. 2008-005, such nonconforming uses had the option to apply for a use permit within 90
days following the adoption of the ordinance, or be subject to abatement. As the abatement
period established by NBMC Section 20.62.090(A)(2)(a) has passed and the facility chose
not to apply for a use permit at this location, this facility is now subject to abatement by the

City.

Facts in support of finding - As to current residents: There are currently ne residents in the
3309 Clay Street building, but the duplex units on Orange Avenue are occupied. The .
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Hearing Officer finds that the facility at 492 and 492 ¥ Orange Avenue currently houses

- residents who could be denied housing if abatement proceeds while they are still in residence
at the facility.

Facts do not support the finding - As fo prospective residents: The Hearing Officer has
determined this finding cannot be made at the population level requested by the applicant.
The applicant seeks to house up to 50 disabled individuals in three dwelling units. ft
proposes 12 residents in one six- (or three) bedroom single-family home, 20 m an adjacent
duplex with one 10- (or six) bedroom unit, and 18 in the 9-(or six) bedroom unit.! Prospective
residents seeking a large sober living environment in Newport Beach have an ample supply
from which to choose. Through implementation of the ordinance and this process, it is
estimated approximately 233 sober living beds have been approved within the City, which
could provide prospective residents of Pacific Shores with an equal opportunity to reside in
this type of sober fiving environment. The applicant rejected a staff recommendation that the
size of the facility be reduced from three dwelling units to one, with the population of that
dwelling unit limited to no more than 12 resident clients, plus one on-site resident manager.

NBMC Section 20.98.025(C) allows the City to consider the following factors in determining
whether a requested accommodation is necessary to provide the disabled individual an equal
‘opportunity to use and enjoy a dwelling:

A. Whether the requested accommodation will am‘hnativély enhance the quality of
life of one or more individuals with a disability.

The applicant's proposed population levei of 50, with 20 residents in one dwelling, 18
in another, and 12 in a third, will likely lead to overcrowding, a condition that will not
enhance the residents’ quality of life. While living in a supportive environment with
other recovering individuals has therapeutic benefits at certain population levels, living
in a 50-person facility can also be detrimental to the recovery process of the residents.
. The purpose of community-based care is to allow residents to re-integrate into the
community as their recovery progresses. An environment. primarity comprised of
others in recovery presents reduced opportunities to interact with non-disabled

neighbors and re-learn the norms and standards of living as fully functioning members
of society. :

! Number of bedrooms reported by applicant. Plans filed with the City by the applicant show three
rooms identified as bedrooms at 3309 Clay Street, and six bedrooms each in 492 and 492 Y2 Orange
Avenue It has been assumed that rooms identified on plans as “sewing roam.” “office,” ‘computer
room,” et¢. are being used as bedrooms. Compliance with California Building Code requirements for
bedrooms cannot be confirmed without inspection. Until this discrepancy is resolved, where the
number of bedrooms is relevant to analysis, analysis is provided for the reported number of
bedrooms, and the assumed number of bedrooms on the applicant’s plans.
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B. Whether the individual or individuals w:'th'.a disability will be denied an equal
opportunity fo enjoy the housing ftype of their choice absent the
accommodation.

Denial of the requested accommodation could result in abatement proceedings
commencing against the facility. After abatement, current and potential residents of
this facility could be denied the opportunity to live in a large three-dwelling sober fiving
facility located in a residential district zoned for R-2 use. However, a number of similar
facilities are located in the City offering sober living in two dwelling units on a single
parcel. Operators of those alternate facilities have informed the City that they are
currently occupied at approximately 50 percent of capacity. Therefore, recovering
individuals who are denied housing at the subject facility have access to alternate
housing opportunities of a similar type at other existing facilities.

C. In the case of a residential care facility, whether the requested accommodation
is necessary to make facilities of a similar nature or operation economically

viable in light of the particularities of the relevant market and market
participants.

in its September 24, 2008 application for reasonable accommodation thér appilicant
declined to provide information regarding this factor. Therefore, the number of
residents required to make the facility financially viable cannot be established.

D.  In the case of a residential care facility, whether the existing supply of facilities
of a_similar nature and operation in the communily is sufficient to provide
individuals with a disability an equal opportunity to live in a residential setling.

in its September 24, 2008 application for reasonable accommodation, the applicant
declined to address this factor. The applicant stated that the requested
accommodation was necessary for the present and future residents of the facility to
enjoy the housing of his or her choice. The City has estimated that there are
approximately 233 approved sober living beds in the City. There are many existing
facilities that provide sober living environments that occupy more than one unit of a
building, or are adjacent to other saber living facilities with a similar client’bedroom
ratio, assuming all the bedrooms reported by the applicant prove to meet code
requirements for bedrooms. If not, the applicant's proposed population would be
substantially more densely populated than a typical 12-person facility found in other
areas of the City such as the Balboa Peninsula and West Newport areas.

- 3. Finding: That the requested accommodation will not impose an undue financial
or administrative burden on the City as "undue financial or administrative
burden” is defined in Fair Housing Laws and interpretive case law.
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Facts in support of finding - As to current residents: While the applicant did not report the
average length of resident stay, other scber living facilities have reported that their resident
stays range from 45 days to 180 days, with an average stay of 90 days. Assuming the
applicant’s facility has similar Iengths of resident stays, the Hearing Officer has determined that
allowing current residents to remain at the facility for the remainder of their stay will not impose
an undue financiat or administrative burden on the City.

Facts do_not support the finding - As to prospective residents: At the applicant’s proposed
population level, this finding cannot be made. In most cases, allowing a facility to remain at
its current location when it is necessary to provide disabled individuals with an equal
opportunity to use and enjoy a dwelling would not impose an undue financial or administrative
burden on the City. However, due to the 2007 illegal construction at 3309 Clay Street, the
ongoing delays in obtaining applicant’s compliance with Building Code requirements,
complaints received from neighbors about the intensity of facility use, the applicant’s violation
of the 2007 moratorium at 492 Orange Avenue, and the applicant’s history of obfuscation
regarding the type of use occurring at the facility, substantial ﬁnanoual and administrative
burdens have already been incurred with regard to this facility.” The Hearing Officer has
determined that if the facility continues at the same intensity of use, negative secondary
impacts on neighboring properties seem likely, and the City will have to expend additional
resources to get the apphcant to reduce those.impacts.

4. Finding: That the requested. accommodation will not resuit in a fundamental
alteration in the nature of the City’s zoning program, as “fundamental alteration™
is defined in Fair Housing Laws and interpretive case law.

Eacts in support of the finding — As to current residents: As the abatement period established
by NBMC Section 20.62.090(A)(2)(a) has passed and the facility chose not to apply for a use
pemit at this location, this facility is now: subject to abatement by the City. While the applicant
did not report the average length of resident stay, other scber living facilities have reported that
their resident stays range from 45 days to 180 days, with an average stay of 90 days. Assuming
the applicant’s facifity has similar lengths of resident stays, the Hearing Officer has determined
that allowing current residents to remain at the facility for the remainder of their intended stay
will not result in a fundamental alternation in the nature of the City’s zoning program.

Facts do not support the finding - As to prospective residents: At the applicant's proposed
population level, the Hearing Officer has determined that this finding cannot be made.

? In 2007, applicant’s representative Mark Manderson, Sr. informed a City Code Enforcement officer
verbally and in writing. and an ADP complaint officer verbally, that Pacific Shores was renting rooms
to tenants and was not a recovery facility. Code Enforcement resources were required to clarify
whether the property was being used as an illegal boarding house, or as housing for disabled
individuals. In addition, the applicant’s May 2007 meratorium violation led the City to file a state court
action against the applicant, which incurred additionat financial burden.
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Ordinance No. 2008-05 places regulations on alt groups not living in either a single
housekeeping unit or a residential care facility classified as "Residential Care Facilities, Smali
Licensed.” The basic purpose of these regulations is to ensure that the fundamental
purposes of the NBMC can be achieved, and to mitigate adverse secondary impacts
residential care facilities may have on the surrounding neighborhcod.

The applicant has applied for reasonable accommodation requesting that the City waive the
requirement of NBMC Section 20.91A.020 that unlicensed residential care facilities may be
located only in a residential district zoned MFR with a use permit. Section 20.10.20 of the .
NBMC, “Land Use Regulations,” prohibits large residential care facilities within the R-2
District and permits these facilities in the MFR District subject to approval of a use permit.
Ordinance No. 2008-05 was adopted to regulate large residential care facilities and states
that such nonconforming facilities are subject to abatement unless the owner or occupant of

the facility has timely applied for a use permit or reasonable accommodation pursuant to
Chapter 20.91.A or Chapter 20.98 of the NBMC.

Purpose and intent of establishing two-family and muiti-family residentiai zoning
districts |

The basic purposes NBMC Chapter 20.10 seeks to achieve are set forth in NMBC Section
20.10.010. Those purposes include. locating residential development in areas which are
consistent with the General Plan and with standards of public heaith and safety established.

. Dy the Municipal Code, ensuring adequate light, air and privacy for each dweliing, protecting
residents from-the harmful effects of excessive noise, population density, traffic congestion
and other adverse environmental effects, and providing public services and facilities to -

accommodate planned population and densities.

The specific purpose of the Two-Family Residential (R-2) District is to provide “areas for
single-family and. two-family residential land uses,” and purpose of the MFR District is to
provide areas , '

for medium-to-high density residential development up to approximately 36 dwelling units per
gross acre, inciuding single-family (attached and detached), two-family and multi-family”

Residential districts in the Newport Heights area zoned R-2 provide for medium-density
development.”

The applicant requests the ability to house 50 residents in the three dwellings at the facility.
Thirty-eight residents are proposed for a single parcel resulting in a high level of population
density. The Hearing Officer has determined that permitting the facility to remain in its
current location in the R-2 District at the applicant's proposed population level would

undermine the City's basic zoning program, the purpose of which is to group uses of similar
densities in the same zoning districts.
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Purpose and intent of the use permit requirement

Use permits are required by the Municipal Code for use classifications typically having
operating characteristics that require special consideration, so that they may be located and
operated compatibly with uses on adjoining properties and in the surrounding area. NBMC
Section 20.91A.010 sets forth the purposes of requiring use permits in residential districts.
The first stated purpose is:

o promote[the public health, safety, and weifare and to implement the goals and
policies of the Newport Beach General Plan by ensuring that conditional uses in

residential neighborhoods do not change the character of such nelghborhoods as
primarily residential communities.”

The second purpose is:

. to protect and implement the recovery and residential integration of the disabled,
including those receiving treatment and counseling in connection with dependency
recovery. In doing so, the City seeks to avoid the overconcentration of residential care
facilities so that such facilities are reasonably dispersed throughout the community and

are not congregated or over—concentrated in any particular area so as to
mstitutlonallze that area.” -

Even if the facility is exempted from Section 20.10.020 and permitted to remain in its current
location without a use permit, it is not exempt from reasonable controls the City might place
on it. NBMC Section 20.98.015 states that the Hearing Officer shall approve, conditionally
approve or deny applications for reasonable accommodation. The Hearing Officer may
impose the same conditions through the reasonable accommodation process that it can
impose under through the use permit process. A reasonable accommodation with
appropriate conditions can mitigate adverse secondary impacts such as noise, overcrowding,
parking and traffic impacts, excessive second-hand smoke, and unruly behavior by residents
of applicant’s facility to the detriment of neighbors.

There are situations where the reasonable accommodation mandates of fair housing laws
require the Hearing Officer to grant an exemption from the use permit requirement. However,
these situations should be limited to those in which the applicant can demonstrate that the

accommodation would not undermine the basrc purposes of the use permit requirement by
demonstrating that;

_[a) the applicant’s facility can meet all standards required for issuance of a use permit,
including the operational standards of NBMC Section 20.91A.050, and the required
ﬁndings of NBMC Sections 20.91A.060 and 20.91.035(A); or
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{b) if all standards required for issuance of a use permit cannot be melt, or required
findings made, the applicant can demonstrate that in its particular case the inability to
meet a specific standard or make a required finding does not undermine either of the
two basic purposes of the use permit requirement; and

{c) the applicant is willing to meet conditions that would have been required under a
use permit to ensure that the character of the surrounding neighborhood is not
changed, and that residential care facilities are reasonable dispersed throughout the

community and are not congregated or aver concentrated in any particular area sc as
to institutionalize that area.

The Hearing Officer finds that the applicant is unable to meet the standard stated in Section
20.91A.050(C)}(4). This subsection establishes a requirement that all persons with an
ownership or leasehold interest in the facility, or who will participate in the operation of the
facility, shall not have a demonstrated pattern or practice of dperating similar facilities in
violation of state or local law. Therefare, the finding that the accommodation will not result in
a fundamental alteration of the nature of the City’s zoning program cannot be made. in 2007,
the dwelling at 3309 Clay Street housed either sober living residents or a prohibited Group
Residential use in a dwelling with unpermitted construction. The dwelhng at 3309 Clay Street
appeared to be used by more than six residents in 2007, in violation of the NBMC
requirement at that time that: unlicensed facilities with more than six residents must apply for
and receive a Federal Exception Permit (FEP) to establish such uses. The use at 492
Orange Avenue was established during 2007 the moratorium. Also in 2007, one facility .
manager made faise statements to both City and state code enforcement officers and
inspectors. This same manager has a long-standing history of establishing illegal unifs’in
other areas of the City. The City regards illegal dwelling units as one form of prohibited
Group Residential or boarding house use, as it results in groups not living as a single
housekeeping unit in what was originally intended to be a single dwelling unit. The applicant
did not demonstrate that the facility manager's past practices of, housing tenants in buildings
with illegal construction and illegai units, as well as ignoring the City's moratorium ordinance,
would not undermine the basn:: purpose of the use permit requirement.

Furthermore, the applicant was not willing to meet cenam conditions that would have been
required under a use permit. One of the stated purposes of a use permit for uses in
residentiai districts is to ensure that the character of the surrounding neighborhood is not
changed, and that residential care facilities are reasonably dispersed throughout the
community and are not congregated or over-concentrated in any particular area so as to
institutionalize that area. The Hearing Officer has the discretion to apply any degree of
separation of uses which he or she deems appropriate in any given case, and to apply the
American Planning Association (APA) standard of permitting one or two uses per block. At
the applicant'’s proposed population level of 50 residents, the Hearing Officer finds it is
unlikely that a reasonable accommodation with conditions similar to those imposed through a
use permit could ensure that the primarily residential character of the neighborhood is not
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changed. With 50 people in three adjacent buildings, the facilities are not reasonably
dispersed throughout the community, and are concentrated in a specific area to a degree that
institutionalizes that area.

Pursuant to Section 20.98.025(D) of the. NBMC, the City may also consider the following
factors in determining whether the requested accommodation would require a fundamental
alteration in the nature of the City's zoning program: :

A Whether the requested accommodation would fundamentally alter the character
of the neighborhood.

At the population levels proposed by the applicant nearly one-quarter of the block that
fronts Clay Street would be transformed into a large residential care facility with up to
50 ‘residents thereby fundamentally aitering the character of the neighborhood.

a. Whether the accommodation would result in a substantial increase in traffic or
insufficient parking.

The dwelling addressed as 492 Qrange Avenue includes an attached tandem two-car
garage, and the dwelling addressed as 492 % Orange Avenue includes a two-car
garage (side-by-side parking spaces). The parcel located at 3309 Clay Street is
developed with a single-family dwelling with an attached tandem two-car garage. The
on-site parking provided at each building is consistent with the Zoning Code
requirement for single-family and two-family residential development. However, the
NBMC requires that a residential care facility provide one on-site parking space for
every three residential care beds. At the applicant's proposed population of 50
residents, 17 on-site parking spaces are required. The facility provides only six. The
off-street parking requirements in R-2 zoning districts were not intended to
accommodate a use of density proposed, and the on-street parking was not designed
to accommodate the degree of overflow parking that would result from a use of this
intensity. The operations and management of the facility require the use of on-street
parking for residents, staff, and visitors which impacts the availability of on-sireet
parking for use by residents of the subdivision. In addition, meetings held at one or
more of the facilities are served by on-street parking, further lmpacttng the availability
of on-street parking for use by residents of the subdivision.

The Institute of Transportatlon Engineers (ITE) establishes standards for trip
_ generation rates based on the use classification of a site. For a single-family home, the
standard trip rate is 9.57 average daily trips per dwelling. For a duplex, the standard
trip rate is 8.72 average daily trips per dwelling unit. Trip rates for residential care
facilities are 2.74 average daily trips per each occupied bed. At the applicant's
proposed population level and based on the ITE standards, a 50-bed residentiat care
facility would generate approximately 137 average daily trips. A duplex would
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generate approximately 13.44 average daily trips. A single-family home would
generate approximately 9.57 average daily trips per dwelling. If occupied by single
housekeeping units, the ITE formula projects a total of 23.01 average daily trips for
one single-family dwelling and the two units of the duplex. The evidence shows this
facility will generate trips substantially in excess of average daily trips of the single
housekeeping units in surrounding duplexes and single-family homes.

C. Whether granting the requested accommodation wauld substantiaily undermine

any express purpose of ejther the City’s General Plan or an applicable Specific
Plan.

General Plan Policy LU 6.2.7 requires the City to regulate day care and residentiat
care facilities to the maximum extent allowed by federal and state law. A request.for
reasonable accommodation is consistent with this policy. The City adopted Ordinance
No. 2008-005 in order to implement General Plan Policy LU 6.2.7. Granting the
reasonable accommodation request to waive the requirement that unlicensed
residential care facility may only be located in a MFR District with a use permit, without

imposing operational conditions similar to take of a use permit wouid undermine the
General Plan.

D: In the case of a residential care facility, whether the requested accommodation
would creale an institutionalized environment due to the number of and
distance between facilities that are similar in nature or operation,

There are no other documented facilities, similar in nature or operation to the subject
facility, within the vicinity of the subject facility. In considering whether granting the
requested accommodation would create an institutionalized environment, however, it
is noted that at the applicant's proposed occupancy, approximately 56 to 58 individuals
could be housed at the three subject facilities if some rooms, not currently labeled as
“bedrooms” on the plans on file at the City, were used as bedrooms. An unregulated
eccupancy of the facility would result in an overconcentration of the use of the facility
and the potential institutionalization of the residential neighborhood with associated
adverse secondary impacts such as noise, overcrowding, unruly behavior by residents

of the facility, a disproportionate utilization of avaalable on-street parking by the facility,
and traffic impacts.

5. Finding: That the requested accommadation will not, under the speciﬁc facts of
the case, result in a direct threat to the heaith or safety of other individuals or
substantial physical damage to the property of others.

Facts in support of the finding. A request for reasonable accormmodation may be denied if

granting it would pose “a direct threat to the health or safety of other individuals or resuit in
substantial physical damage to the property of others,” (See 42 U.S.C. § 3604(f)(9). Thisis a
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very limited exception and can only be used when, based on the specific facts of a situation,
a requested accommodation results in a significant and particularized threat. Federal cases
interpreting this exception in the FHAA indicate that requested accommodations cannot be
denied due to generalized fears of the risks posed by disabled persons.

WHEREAS, the project qualifies for a Categorical Exemption pursuant to Section
(Section 15061(b)(3) (Existing Facilities). This class of projects has been determined not to
have a significant effect on the environment and is exempt from the provisions of CEQA. This
activity is also covered by the general rule that CEQA applies only to projects that have the
potential for causing a significant effect on the environment of the CEQA Guidelines. it can be

seen with certainty that there is no possibility that this activity will have a significant effect on
the environment and therefore it is not subject to CEQA.

NOW THEREFORE, BE IT RESOLVED:

Section 1. The Hearing Officer of t.he City of Newport Beach hereby denies without prejudice
Request No. § of Reasonable Accommodation No. 2008-C01.

Section 2. This action shalt become final and effective fourteen days after the adebtioh of
this Resolution unless within such time an appeal is filed with the City Clerk in accordance
with the provisions of Title 20 Planning and Zoning, of the Newport Beach Municipal Code.

PASSED, APPROVED AND ADOPTED THIS 2" DAY OF JULY, 2009.

ey < ;:_.‘“ lﬂ,-‘ ":,'
By: !/?4/&£4,§M e
Thomas W, Allen, Hearing Officer

; .
S . .
R
il R AL T,
I R R A

.i;gfu-‘tri_ City Clerk
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To: Brown, Leilani; pbobke; Kiff, Dave
Cc: . Chris Brancart; ebrancart@brancart com; james dee; Mark Manderson; Dana (CRT)
} Mulhauser; paul.e.smith
Subject: Pacific Shores appeat N
Attachments: AppealofHearingOfficersDecision res.5.pdf; AppealofHearingOfficersDecision res. t.pdf;

AppealofHearingOfficersDecision res. 2.pdf; AppealofHearingOfficersDecision res. 3.pdf,
AppealofHearingOfficersDecision res 4.pdf

Ms. Brown, plesse find attached Pacific Shore's appeals of the decision aof Hearing Officer Thomas Allen denying its request
for 4 reasonable accomniodation in accordance with NBMC 20.94.40. Please o not hesitate th contact me it vou have any
questions er need additional information.

Thank you.

Steve Polin

Steven Polin

Law Office of Steven G. Polin
3034 Tennyson Street, NW
Washington, DC 20015
202-331-58438

202-537-2986 (fax)

"This transmission is protected by the Electronic Communications Privacy Act,
18 U.5.C. Sections 2510-2521 and intended to be delivered only to the. '
named addressee{s} and may contain information that is confidential,
proprietary, attorney work-product or attorney-client privileged. If this
information is received by anyone other than the named addressee(s), the
recipient should immediately notify the sender by E-MALL and by telephone
202-331-5848 and obtain instructions as to the disposal of the transmitted
material. In no event shall this material be read, used, copied, reproduced,
stored or retained by anyone other than the named addressee(s), except

with the express consent of the sender or the named addressee(s). Thank you.
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CITY OF NEWPORT BEACH

: APPLICATION TO APPEAL DECISION OF THE HEARING OFFICER
* Project No. pa 2008-181 Application No, 10O-2009-019

Pacific Shores Properties Bhone 202-331-5848
site Address 3309 Clay Street, 492 Orange Avenue, 4921/2 Orange Avenue

* .
Date of Hearing Officer's decision JU|y 22 : 20 09
Pacific Shores Properties

Name of Appellant

Name of Applicant for

jon
{Description of application filed with Hearing Officer) Request for a reasonable accommodati

that the City treat the aforementioned properties as a legal nan conforming use

by “grandfathering” the use of properties as in compliance with the NBMC prior to the adoption
of Ordinance 2008-005

Granting the request in part and deaying in part, by faifing to “grandfather” the use of the properties

Reasons for Appea!

of the City Counci to Hear s appeal by virus of the fact that M denisl of he request was dated July 2, 2009, but the applicant was not given notice o the denial.

“By latiar-dated July 22, 2009, the City notified applicant thal the appeal period runs from the date of the letter notwithslanding the provision of RBMG 20.06.040,

Steven G. Polin - FEEEE A e s 08/03/2009
Signalure of Appeltant Date

FOR OEFICE USE ONLY:

LY Do, 4 83)hq_

Received by j Fee received "~ Datgp '

C\Documents and Settings\soborny\Local Setlings\Temporary Intemet Files\Content.Outlook\27 TDB2PT\Appeal of
Hearing Officer's Decision.docx
Revised 02-04-09 jjb
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CITY OF NEWPORT BEACH ,

APPLICATION TO APPEAL DECISION OF THE HEARING OFFICER
2008-181 - HO-2009-020

Project No. PA Application No, el
Name of Appellant T aCific Shores Properties 202-331-5848

Site Addross 3309 Clay Street, 492 Orange Avenue, 4921/2 Orange Avenue

*
Date of Hearing Officer's decision JUIy 22 : : : 20 09

Pacific Shores Properties

Name of Applicant for

N . , I madation that the Cit
{Description of application filed with Hearing Officer) Request for reasonable accom : i

apply all code provision to the use of the aforementioned properties, including but not limited to zoning, buikiing, fire safety

and any olher applicable codes be applied in the same manner that those codes are applied and enforced to single family

and two family residential uses located in residential districts zoned R-2.

o Deniaf of tha reques\ with prsjudice. *Pacific Shores Properiies does not waive its right to challenge the jurisdiction
Reasons for Appeal ___

of the City Counil 1o hear (s appeal by viriue of the fact that the denial of thae request was dated July 2, 2009, but the appficant was not given notice of the denial.

By ietter dated July 22, 2009, the City notified applicant that the appeal pariod runs from.the date of the letter notwithstanding the provision of NBMC 20.05.040.

Steven G. Polin = &I teecema~ws ' 08/03/2009

- , 0, D,
Disbex 20000003 125047 D400

Signature of Appellant Date

FOR OFFICE USE ONLY:

P4 JeL

Fee received . Date:

Hearing Officer's Decision.docx

C:\Documents and Setlings\sobomy\Local Settings\Temporary Internet Files\Content. Qutiook\277D82P7\Appeal of
Revised (2-04-09 jib ‘
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CITY OF NEWPORT BEACH

APPLICATION TO APPEAL DECISION OF THE HEARING OFFICER
2008-181  Application No. HO-2009-021
Name of Appetiant - @CIfiC Shores Properties o, . 202-331-5848
3309 Clay Street, 492 Orange Avenue, 4921/2 Orange Avenue

*
Dale of Hearing Officer’s decision JUly 22 : - , 20 09
Pacific Shores Properties _ for

Project No. PA

Site Address

MName of Applicant

dation that the Ci
(Description of application filad with Hearing Officer) CaueSt for reasonable accommodation 2

waive the requirement of NBMC 20.91A.020 that unticensed residential care facilities may

be located only in a residential district zoned MFR with a use permit.

Denial of the request with prejudice. *Pacific Shores Properties does not waiva fts right to challenge the jurisdiction
Reasons for Appeal , ‘ el R

of tha Gty Councll to hear this appeal by vidue of the fact thal the denial of the request was dated July 2, 2008, but the applicant was not given notice of the desial

By letier dated July 22_ 2009, the City notifiad applicant ihal the appeal period runs fram the date of the fatter notwithstanding the provision of NBMC 20.05.040.

Steven G. Polin  ERIE I Semetmnae . 08/03/2009
Signature of Appellant ' Date

EOE OFFICE USE ONLY:

il oo O

Received by - Fee received Dale

C:\Documents and Settingsisoborny\Local Setlings\Temporary Internet Fnles\Content Outiook\277DB2PT\Appeal of
Hearing Officer’s Decision.docx
Revised 02-04-09 jib
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CITY OF NEWPORT BEACH

. APPLICATION YO APPEAL DECISION OF THE HEARING OFFICER
Project No. pa 2008-181 Application No, H0O-2009-17
Name of Appellant T ACific Shores Properties  ,  202-331-5848
site Address 3909 Clay Street, 492 Orange Avenue, 4921/2 Orange Avenue

- :
Date of Hearing Officer's decision JUIy 22 , 20 08
Pacific Shores Properties for

Name of Applicant

{Description of application fHled with Hearing Officer) . ,
that the residents of the aforementioned addresses be treated as a single

housekeeping unit

Denial of the request with prejudice. *Pacific Shores Properties does nol walve #s right to chaflenga the jurisdiction
Reasons for Appeal pre} pent ¢ g0 ek

of the City Countll to hear ihis appeat by virlue of the fact that the denial of the request was dated July 2, Z0U, bul Ihe applicant was ot given nolice of ihe dentat.

By fetier daled July 22, 2009, the City notified applicam thal the appeal pariod rung froem the date of the lelter notwithstanding the provision of NBMC 20.05.040.

Steven G. Polin g,“"w,,%‘;f-:,%’,:;}?;.’;-?*wmmw 08/03/2009
Sighature of Appeliant . Date

FOR OFFICE USE ONLY:

ol ) B o  8/3/o1

Receivedby ~ ] Fee received Date’

C:Documents and Settings\sobornylLocal Settings\Temporary Interet Files\Content.Outlook\zi'?DBzP'N\ppea# of
Hearing Officer's Decision.docx
Revised 02-04-09 jib ‘
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